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Criminal Revision No. 15(S-3)/2019

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE,
BISEWANATH CHARIALI, ASSAM.

CRIMINAL REVISION No.15(S-3) of 2019.

Present:- Sri S. K. Ghosh, AJS
     Additional Sessions Judge (FTC), 
     Biswanth Charilai, Biswanath.

Sri Debojit Taye.
…..…Revisionist/Petitioenr.

-Vs-

Smti Jonmoni Mili.
…..Opposite Party.

APPEARANCE.

Mr. A. Kurmi          ...................Learned Advocate for Revision Petitioner.

Mr. J. Bordoloi        ...................Learned Advocate for the Respondent.

Argument heard on : 23.04.2021.

Judgment delivered on : 29.04.2021.

J U D G M E N T.

1. This revision petition is filed u/s. 397/399 of Cr.P.C against

the  order  dated  05.08.2019  passed  by  learned  SDJM(S),  Biswanath

Chariali in connection with Misc. Case No. 35/2018  u/s.125 Cr.P.C. By

the said order the learned court below directed the revision petitioner

to pay monthly maintenance of Rs.2,500/- per month to the respondent

from the date of passing order.

2. After  filing  this  revision,  notice  has  been  issued to  the

Opp.  Party  and  record  has  been  called  for  from the  learned  Court

below.  On receipt  of  notice respondent entered appearance through

her engaged counsel and contested the case.
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3.           I  have  heard  learned  advocate  for  the  petitioner  and

respondent, gone through the revision petition, case record of  Misc.

Case  No.35/2018  and  the  evidence  of  both  the  sides  led  in  the

aforesaid Misc. Case.

4.      The brief story of the Respondent/petitioner’s case is that

she got married with the Opp.Party on 22.01.2017 according to Hindue

Rites and customs and since thereafter they lived together as husband

and  wife  peacefully  for  a  period  of  three  months.  Thereafter  the

Opp.Party started to torture her both physically and mentally in routine

manner demanding dowry in the form of  Motorcycle,  Mobile  phone,

cash amount etc. Her father being a poor man is unable to fulfill the

demand of the Opp. Party. As such for the interest of future prospects

and hoping change in the behaviour and attitude of the Opp. Party, she

continued her marital life. On 22.04.2018 the Opp. Party assaulted her

barbarically for not bringing motorcycle from her parents house and at

night again after being drunk the Opp. Party assaulted her and kept in

starvation. Finding no alternative and to save her life, somehow she

escaped and took shelter in the house of her parents and since then

she is living there. On being annoyed of torture, she has filed a case

u/s.498(A)  IPC  against  the  Opp.  Party,  which  is  still  pending  for

adjudication. The Opp. Party is wicked, proudy and cruel in nature and

threatened her with dire consequences if she returned to the house of

the Opp. Party. It is also mentioned that the Opp. Party maintains illicit

relation with other women. Since the date of driving her out, the Opp.

Party has not taken care of her. The Opp. Party is an able bodied man

and has a tea garden over 6 bighas of land out of which the Opp. Party

earns Rs.8/10 thousand per month. The Opp. Party has also a bittlenut

garden over 1 ½ bighas of land and therefrom earns Rs.3 Lakhs per

year and by driving vehicle also earns Rs.5,000/- per month. On the

other hand she has no income and has taken shelter in the house of

her old father and as such she is passing her days in pitiable condition

but the Opp. Party did not give her any amount for her livelihood. So,
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she has prayed for passing an order of maintenance @Rs.5,000/- per

month against the Opp. Party.  

5. The  revision  petitioner  being  Opp.  Party  contested  the

case  by  filing  his  written  objection  and  thereby  challenged  the

maintainability of the case on various legal counts. He has denied all

the averments of the petition. He has further contended that he has

not  committed any kind of  harassment  upon the petitioner.  He has

stated that the petitioner has left her matrimonial house out of her own

sweet will and he is not in any way responsible for that decision of the

petitioner. The respondent has denied that he has monthly income as

stated by the petitioner. He has stated that he is a daily wage earner

and has a meagre income not sufficient enough to sustain. Hence the

respondent has prayed for dismissal of the petition of the petitioner.

6. Parties  went  with the trial  of  the case on the following

points for determination formulated by the learned Court below based

on the pleadings of the respective parties.

i. Whether the petitioner, Smti Monalisha Hazarika

Saikia, is entitled to maintenance for herself and

her minor daughter as claimed from the Opposite

Party   ?

ii. Whether the petitioner  has sufficient reason for

residing separately from the respondent ?

iii. Whether the respondent has sufficient means to

maintain his wife

           

7.       During trial  both the petitioner as well  as Opp. party

examined  as  many  as  three   witnesses  each  in  support  of  their

respective contention.  
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8.        Upon  conclusion  of  evidence  of  both  the  sides  and

hearing arguments advanced by the learned counsel for both sides,

the  learned SDJM(S)  Biswanath  Chariali  was  pleased to  allow the

case on contest  and thereby directed the revision  petitioner/Opp.

Party  to  pay  monthly  maintenance  at  the  rate  of  Rs.2,500/-  per

month to the respondent/petitioner from the date of passing order

i.e from 05.08.2019.

9.             Being aggrieved by and dissatisfied with the Final Order

so passed by the learned SDJM(S), Biswanath Chariali, the Opp.Party

as Revision petitioner preferred this revision mainly on the following

amongst other grounds:

(i) For that the learned Court below erred both in law and

facts in passing the impugned order.

(ii) For  that the impugned order passed by the learned

Court  below  caused  great  injustice,  hardship  and

inconvenience for this petitioner and hence liable to

be set aside in law, equity and good conscience. 

(ii) For that the Respondent filed the aforesaid Misc. Case

No. 35/18 u/s 125 Cr.P.C making false, concocted and

fabricated allegations against the Petitioner.

(iv) For that the petitioner has filed his written statements

denying all the allegations and charges made against

the  petitioner  by  the  Respondent  in  the  aforesaid

Misc. Case No. 35/18.

(v) For that the petitioner never demanded bike, mobile

and  cash  amount  in  the  form  of  dowry  from  the

Respondent at any point of time and the petitioner or

his  mother  never  tortured  physically  or  mentally
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demanding  dowry  from  the  Respondent.  The

Respondent, the Petitioner of the aforesaid Misc. Case

had made false, fabricated and concocted story just

for obtaining money by misleading the Court.

(vi) For that during the course of evidence the Respondent

as the Petitioner in aforesaid Misc. Case examined and

cross examined as PW-1, Smti. Prema Doley Phukan,

examined  as  PW-2  and  Smti.  Janki  Doley  examined

and cross examined as PW-3. The PW-2 and PW-3 have

been  living  20  KM  away  from the  alleged  place  of

occurrence. They have not seen any occurrence and

they have stated in their cross examination that the

father of the Respondent informed her about quarrel

between the Petitioner and Respondent. They do not

know  anything  about  the  incidents  between  the

Petitioner  and  the  Respondent.  The  Land  is  in  the

name of the father of the Petitioner, the Opp. Party of

the aforesaid Misc. Case. The father of the Respondent

has not been examined as PW in the aforesaid Misc.

case. The Respondent did not produce any witness of

her own village or of her matrimonial village because

the  Respondent  knew  that  if  local  witnesses  come,

then the truth will come in light.

(vii) For that during the course of evidence, the Petitioner

has adduced three numbers of defence witnesses of

his village where the Petitioner used to live with his

family, wife and parents.

(viii) For  that  all  the  defence  witnesses  including  the

Petitioner has been examined and cross examined by

the  counsel  of  the  Respondent.  During  cross

examination  nothing  have  been  discredited  by  the
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respondent  side.  All  the  defence  witnesses  already

stated  that  both the  parties,  the Petitioner  and  the

Respondent were living peacefully at the matrimonial

house  of  the  Respondent.  The  Petitioner  never

demanded  dowry  and  there  was  never  any  quarrel

and  the  Petitioner  never  assaulted  or  tortured

physically or mentally the Respondent at any point of

time  in  respect  of  fooding,  clothing,  medical

expenditures from time to time and the Petitioner has

to  look  after  his  old  aged  parents  who  are  also

helpless and poor person.

(ix) For that the learned Court below has not considered

the  material  facts  on  record  and passed Order  and

Judgment  overlooking  the  above  facts  and

circumstances.

(x) For  that  the  trial  Court  has  not  considered  the

evidence on record and passed Order and Judgment

violating the rules of natural justice and equity.

(xi) For  that  due  to  wrong  judgment  and  order,  the

Petitioner  has  been  deprived  from  justice  and

suffering from great injustice.

(xii) For that there is no any land or Tea Garden or beetle

nut  bari  of  the  Petitioner  and  after  filing  the  case

against  the  Petitioner  by  the  Respondent,  the

Petitioner has been living separately by constructing a

hut in the bari of his father. It is clearly stated by all

the  defence  witnesses  that  the  Petitioner  has  been

earning his livelihood as a wage worker and scarcely

earn Rs.1500/- p.m. But it is mentioned here that the

rate of the wage worker in the village is very low and



Page   7   of   11
Criminal Revision No. 15(S-3)/2019

here is no guarantee for getting work on wage daily.

The  Petitioner  has  to  maintain  himself  and  his  old

aged father and mother out of Rs.1500/- earning per

month. It is not possible to maintain three persons of

the  family  members  out  of  Rs.1500/-  earning  per

month. 

(xiii) For that Learned Court below had not considered the

material  facts  on  record  passed  Order  to  pay

maintenance  Rs.2500/-  per  month  to  the  Petitioner,

which is not possible on the part of the Opp. Party. As

per the evidence on record the case of the respondent

should be dismissed as because the negligence and

cruelty on the part of Petitioner is not proved at all.

(xiv) For that the Opp. Party is poor person and there is no

any source of income. Hence, it is not possible to pay

maintenance on the part of the Petitioner at the rate

Rs.2,500/-.

(xv) For that the Petitioner has filed the Petition praying

this Court to pass Order for payment of Rs.1000/- p.m

to the Respondent from the date of passing Order in

lieu of Rs. 2500/- p.m. from the date of passing order.

10. It  is  therefore  prayed  for  altering  the  amount  of

maintenance of Rs.1000/- p.m in lieu of Rs 2500/- p.m. from the date of

passing order, call for the Case Record of Misc. Case No. 35/18 from the

Court  SDJM(M),  Biswanath  Chariali,  stay  the  execution  of  impugned

order passed by the SDJM(M) until final disposal of this Revision Petition

for the ends of justice. 

                

11. Heard  the  learned  counsel  for  both  sides.  Learned

counsel for the revision petitioner advanced his argument basically
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on  the  grounds  set  forth  in  the  revision  petition.  He  has  also

submitted that the petitioner has no landed property nor he has any

tea garden and bittlenut garden as alleged by the respondent and

nor the respondent could prove the said fact. On the contrary the

revision  petitioner  is  a  daily  wage  earner  and  thereby  he  earns

Rs.1500/- per month and out of the said income he has to maintain

his old parents including himself. Thus he prayed for interfering with

the amount of maintenance granted by the learned Court below and

to pass an order of maintenance at the rate of Rs.1,000/- per month.

12. Per  contra,  learned  counsel  for  the  Opp.  Party

advancing argument submitted that marriage between the parties is

admitted by the revision petitioner and the revision petitioner is an

able bodied man and he is liable to maintain his legally married wife

and in the present hike index of the prices of  essential commodities

in the market, the amount of maintenance of Rs.2500/- per month is

a just amount and as such prayed for dismissal of the revision.

13. Now, to ascertain the correctness and propriety of the

Final  Order dated 05.08.2019 passed by the learned Court below,

evidence on record deserves to scrutinized.

14. Junmoni  Mili  is  examined  as  PW-1  and  she  has

reiterated  the  contention  of  her  petition  in  her  evidence.  During

cross examination she has stated that Opp. Party tortured her and

she  has  filed  three  cases  against  the  Opp.  Party  including  one

u/s.498(A) IPC and she has already taken back her ‘stridhan’ from

the house of the Opp. Party. She does not know in whose name the

landed properties of the Opp. Party stands. She has denied all the

suggestions  thrown  to  her.  Smt.  Prema  Doley  as  PW-2  and  Smt.

Janeki Pegu as PW-3 also corroborated the evidence of PW-1.

15. Debojit  Taye  is  examined  as  DW-1  and  he  has  also

reiterated his contention of written objection in his evidence. During
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cross examination he has stated that he and one  Uma Ram Mili

went to bring back the petitioner but said fact is not mentioned in

his evidence. He has further stated that his sister has already been

married and he and his parents are living together at their residence.

One Smt. Bharati Mili is examined as DW-2 and she has stated that

conversation  of  the  house  of  Debojit  cannot  be  heard  from  her

house. Uma Ram Mili is examined as DW-3 and he has stated that

Debojit went to meet the petitioner and later on said that Debojit

made  communication  over  phone.  Debojit  has  not  given  any

maintenance to the petitioner.

16. From the above ratio of evidence it appears that it is

undisputed fact that petitioner is living in the house of her parents

and  the  Opp.  Party  has  not  given  any  maintenance.  It  is  also

available  on  record  that  there  are  other  litigation  including  one

u/s.498(A)  IPC  against  the  Opp.Party  and  the  ‘stridhan’  of  the

petitioner has already been taken back.

17. Furthermore, there is nothing available on record that

the Opp. Party is not a able bodied man nor there is any evidence

that save and except him there is any one in his parental house to

enjoy  the  property  which  according  to  Opp.Party  belong  to  his

parents.

 

18. Although  the  revision  petitioner  as  Opp.  Party

contended that he along with Uma Ram Mili went to bring back the

petitioner but said fact is not established rather it is disproved by

said Uma Ram Mili as DW-3. So, it became apparent that the revision

petitioner/  Opp.  Party  being  husband  failed  to  discharge  his

obligation  and  in  the  contrary  he  has  neglected  the

Petitioner/Respondent.

19. So  far  not  having  sufficient  means  of  the  revision

petitioner  is  concerned,  save  and except  ocular  testimony of  the
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revision petitioner, there is no documents produced before this court

by  the  revision  petitioner  to  substantiate  his  monthly  income  of

Rs.1500/-.  Nevertheless,  the  revision  petitioner  is  an  able  bodied

man and bound to maintain his legally married wife.

20. In the case of Rajathi –v- Ganesan, reported in (1999) 6

SCC  326,  wherein  Hon’ble  Apex  Court  held  that  “Discharge  of

obligation that husband has no means and did not neglect or refuse

to maintain lies on husband”.

21. But herein this case the revision petitioner/Opp. Party

vividly failed to establish that he took care of his legally married wife

i.e the respondent/ petitioner  and/or has no means to maintain his

wife.

22. In the case of Pradip Das -v- Jaba Rani Das, reported in

1999 (1) GLT 168, our Hon'ble High Court held that “Even an able

bodied  husband  having  no  income  cannot  be  divested  of  the

responsibility to maintain his wife”.

23. In view of the above discussion in the light of evidence

available  on  the  record  and  also  keeping  in  view  the  decision

referred to above, it appears that the final order dated 05.08.2019

passed by  learned SDJM(M),  Biswanath Chariali  in  Misc.  Case  No.

35/18 does not suffer from any irregularity rather it is in conformity

with  the  provisions  of  relevant  law  and  the  learned  court  below

rightly exercised it’s jurisdiction.

Quantum of maintenance

24. Herein  this  case  it  is  not  disputed  that  the  revision

petitioner has old parents and he has to look after them and also to

maintain himself.
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25. There  is  no  concrete  evidence  led  by  the

respondent/petitioner  in  respect  of  the  income  of  the  revision

petitioner / Opp. Party as alleged in the petition u/s-125 Cr.P.C.

26. Considering the matter in entirety and keeping in mind

the hike price index of the essential commodities in the market, I am

of the considered opinion that an amount of Rs. 2000/- p.m would be

a fair  and just amount of maintenance for the petitioner under the

given facts and circumstances of the case in hand. Accordingly it is

ordered that the revision petitioner/  Opp. Party shall  pay monthly

maintenance  at  the  rate  of  Rs.  2000/-  p.m  to  the

respondent/petitioner  w.e.f  the  date  of  passing  of  the  order  by

learned SDJM(M), Biswanath Chariali i.e 05.08.2019.

27. With  the  above  modification,  this  revision  petition

stands disposed of on contest without cost.

28. Let LCR be send back to the learned court below along

with a copy of this judgment forthwith.

29. Interim order, if any stands vacated.

30. Parties are directed to appear before the learned court

below on 20.05.2021.

31. Judgment is pronounced in the open court. Judgment is

prepared on separate sheets and tagged with case record.

32. Given under my hand and seal on this 29th day of April,

2021 at Biswanath Chariali.

                                   Sri S.K. Ghosh, AJS,
Additional Sessions Judge (FTC),

                                   Biswanath Chariali.


